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Since the entry into force of the Grundgesetz (GG), the Federal Republic of Germany's constitutional law in the economic field oscillates around the idea of Soziale Marktwirtschaft (social market economy), which the GG does not explicitly include but which finds its way into the economic constitution via fundamental economic rights. Beneath constitutional theory, it is the concept of regulation that has found its way into German administrative law in a differentiated and interesting process of legal "importation" using European Union law as a means of transmission. Regulation in this sense poses great challenges at both the constitutional as well as the administrative level concerning basic theoretical and practical issues. Furthermore, its internal and external limits lead to the question of how to address the ever growing plea for a return of
state activity to the economy.
I. Introduction: Constitutional and Administrative Law -and the Economy
In times of crisis -whether financial, Euro, state debt or general economic crisis -the relationship between public law and the economy is obviously highly topical. Taking a comparative (transatlantic) perspective, it is tempting to play off assumingly divergent socio-economic models against each other when scrutinizing their constitutional foundations (and, in this case, to consider whether the Channel was part of the Atlantic Ocean).
In constitutional and administrative law, there are, however, far more interesting points to take a closer look at from a comparative perspective:
First, there is a traditional German debate on the economic constitution which was prominent in the past but which is somehow continuing on a Europeanized level and in the context of economic human rights (infra II.).
Second, the concept of regulation in Germany deserves a closer look. This concept was introduced into European public law during the last 25 years, and this process of legal introduction reveals conceptual convergences and divergences between the different jurisdictions. The profound changes caused by the concept will be considered from different viewpoints (such as expertise and accountability), and this variety of perspectives stresses * Dr. iur., Professor for Public, European and Public International Law and holder of a JeanMonnet-Chair for European Integration ("Administrative law in the integrated European administration"), Friedrich-Schiller-Universität Jena, Germany; Email: m.ruffert@recht.uni-jena.de. I am particularly grateful to my student assistant CHRISTOPHER P. HUNT for his linguistic and technical support. the close interrelationship between constitutional and administrative law in economic matters 1 .
II.
The German Economic Constitution
The Traditional Debate
From the early 1950s, there has been a vivid debate on whether the Grundgesetz (GG)
contains guarantees for a particular economic system. This discussion must be assessed against the historic background of (a) the general European trend of the late 1940s and early 1950s to promote the nationalization of core industries (particularly in Britain, but also in other countries) 2 , (b) the strong influence of the neo-or ordoliberal school (Eucken, Röpcke, and Böhm in particular) on legal and political thinking, a school of thought, it must be noted, that had established itself in open resistance to the Nazi-regime in the late 1930s 3 and (c) the enormous economic boom (Wirtschaftswunder) in the early Federal
Republic of Germany which was generated by pursuing an economic policy against the general trend -the (re-)establishment of a market economy together with some distinct social safeguards, famously labeled Soziale Marktwirtschaft (social market-economy) and politically associated with the first cabinet minister for the economy, Erhard, who briefly succeeded Adenauer as chancellor. 4 Consequently, some legal scholars such as the first president of the Federal Labor Court, ment 6 with which the majority of scholars agreed 7 . The issue rose again in the 1970s when the matter of workers' participation in large companies was on the legislator's agenda.
Instead of shaping an economic constitution as a separate institutional framework -as requested by the employers in their action against the relevant statute -the Court underlined the importance of the fundamental economic rights as such 8 . Within the scope of these rights, the legislature and the executive are deemed to be free to choose an appropriate economic policy -following the idea of economic neutrality of the constitution 9 .
2.
A German Exportation to Europe?
With the second Court ruling in the late 1970s, a long and sometimes vivid debate had found its peaceful settlement. The market-state-dichotomy was less pertinent, and there were no real efforts to take up the traditional, institution-based discussion by scholarly means. It took until the elaboration of the constitutional treaty for the EU which ended up in the ratification of the Treaty of Lisbon that the old idea of an economic constitution oriented towards the idea of Soziale Marktwirtschaft arose again. The Treaty of Lisbonlike the preceding (draft) articles in the constitutional treaty 10 explicitly entrenches "a highly competitive social market economy" (Article 3 (3), 2nd sentence TEU).
It is disputable -and disputed -whether the Treaty adopts a truly German concept and/or whether a concept which is debatable at the domestic level re-enters this same level via the supremacy of EU law and once and for all settles the old dispute 11 position, but some modifications have already entered its jurisprudence 17 .
On the whole, the particular German debate on the economic constitution shows difficulties in finding its way to the European level and is called into question domestically, but it is far from over. The administrative law mirror of this constitutional law movement can be seen in the rise of the concept of regulation as a novel concept. (1) In the early 1990s, national monopolies in the telecommunications sector were abolished by EC-legislation based on Article 90 (3) E(E)CT (later Article 86 (3) ECT, now Article 106 (3) TFEU). Also, to establish the Open Network Provision, the power to harmonize within the internal market was used (now: Article 114 TFEU).
III. Regulation
(2) From 1996 to 1998, a series of internal market directives was passed in the fields of telecommunication and energy. While EU energy law is dominated by two directives (on electricity and gas respectively), the law of telecommunications is rather specialized. What is important is that these directives use regulation to create interoperability of networks, fair market conditions and an internal market for goods hitherto produced by state or state organized monopolies. Interestingly, there is a similar approach in the sector of rail transport which is generally considered to have failed. In this context, it is submitted that the economic activity public authorities pursue via public companies bears high potential for state failure, and this exact problem arose in fields such as telecommunication or postal services in Europe and particularly in Germany. Such activity often does not serve the fulfillment of public tasks but perpetuates the encrusted influence of interest groups. Taking all these issues into consideration, regulation shall be defined as any public administrative activity, as opposed to economic activity of the state itself, pursued in an economic sector that aims at establishing and safeguarding conditions for competition and at securing the achievement of the common good. nowadays criticism against such a concept might be nourished by the European Union's overt acceptance of the principle of representative democracy (Article 10 (1) TEU), one should bear in mind how deeply a regulatory approach could modify our view of the state.
A more moderate reformulation of the state is achieved by the concept of the ensuring state. In this concept, the state, instead of fulfilling tasks for the benefit of the common good, assumes responsibility for initiating and guiding private actors in the fulfillment of those tasks 32 . If resources for fulfillment by the state itself are deficient, there is a need to establish structures that ensure the accomplishment of the common good (as democratically defined) by procedures within society. For this purpose, the state has to cooperate with the private sector and society as a whole. The state can withdraw from any service public or Daseinsvorsorge, it can encourage society to pursue goals of the common good (activating state) and it can enable private individuals to participate in such proceedings (enabling state) 33 . According to this perspective, public tasks are not per se those of public authorities. The GG establishes such duties with respect to railways and telecommunication (Articles 87e (4), 87f (1) and 143b (2)) 34 . Regulation is part of administrative law within the ensuring state 35 . A functioning ensuring state needs regulation and regulation supports the state in withdrawing to core activities 36 .
b) New Approaches in Administrative Law
Along similar lines, the new law of regulation is part of the modifications within administrative law and cannot be explained without these modifications. In Germany, the proclamation of a New Scholarship of Administrative Law has caused a shift in perspective.
Instead of applying the juristic method (i.e. interpretation of legal texts and their application to certain facts) to administrative law and adjusting it towards the protection of indi- vidual rights only -which is still the dominant perspective -, administrative law scholars are routed towards instructing administrative activity and decision-making 37 . This must include extra-legal methods such as the analysis of reality or the consequences of activity and decision. Hence, administrative law maintains its controlling and protective function, but the function to provide government with instruments for effective administration is added 38 . In this context, regulation provides for one particular method of steering, yet it can also be integrated into new concepts of governance that are more and more replacing the steering-approach 39 .
IV. Public Law Issues of Regulation
Law of Regulation as Administrative Law
The Law of Regulation thus defined is part of administrative law, and it is not isolated from other areas and concepts within this field. In the light of traditional concepts of supervision of the economy (Aufsicht) and market steering (Wirtschaftslenkung) 40 , regulation is best categorized as a pattern of supervision to optimize markets in creating and upholding competition and in safeguarding the common good 41 . In its function to enhance competition, the law of regulation is linked to general competition law (antitrust law).
Some of its core concepts and instruments such as the essential-facilities doctrine or price-cap-regulation are drawn from general competition law. Generally speaking, the more competition is made possible after the abolishment of monopolistic structures, the less regulation is necessary and what regulation there is will be replaced by ordinary competition regulation 42 . And the less there is market failure, the more competition law suffices to safeguard the common good. Market failure always triggers the need for the fulfillment of economic tasks by the state -regulation can serve as an alternative, as it limits public activity to supervisory measures.
Organization: The Issue of Accountability
It is not only the concept of regulation as such that is imported from the U.S. via the UK concept of regulatory discretion has not been extended that far.
While core procedural elements in the administrative law of regulation appear to be somewhat concealed by other particularities such as the modifications in the law of administrative organization, the instruments of regulation and its law are easier grouped in a comprehensive typology 64 :
 Access to networks: Competition can often not be created without guaranteeing access to particular network resources. This is obvious in the fields of telecommunications and energy (and also postal services) and is founded in the competition law doctrine of essential facilities.
 Universal service: Due to the high investment expenditures, some activities in network economies have hitherto mainly been undertaken by the state. To avoid withdrawal of private companies from vital activities, the imposition of a duty to provide a core service (universal service) avoids market failure, and the state fulfills its duty to guarantee the service (without providing it itself).  Price control: Network structures generate natural monopolies, and even after privatization there is the considerable risk of monopolistic pricing -or predatory pricing -to avoid newcomers entering the market. Consequently, the law of regulation provides for several mechanisms of price control which also enable the state to fulfill its social duties.
V.
Limits and Potential of the Law of Regulation
Limits of Regulation
The law of regulation as understood in this contribution provides an efficient mode of state supervision of the economy by integrating economic facts to the utmost possible extent and at the same time it is able to use the knowledge-generating effect of markets and the assurance of the common good by instruments that are close to market mechanisms. This is certainly one of the reasons for the boom the law of regulation experienced in the 1990s and the early 21st century. However, it is also necessary to keep the remaining challenges in mind.
Internal limits of the law of regulation become visible within energy law. It is extremely difficult to create competition in this field without bureaucratizing the whole market. This is certainly due to the factual scarcity of primary energy resources in Germany and the (2009) .
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whole of the EU. Furthermore, the conflict of interests is extremely difficult to handle using the law of regulation.
External limits appear when regulation is expected to achieve goals outside its scope. This applies to environmental protection or certain social aims. Regulation is not a concept beyond the social state: as explained, it is part of the concept to provide essential services to the general public at reasonable prices. The protection of employees in the relevant economic sectors, however, must be assured by general labor law. There is no workers' protection specific to regulation, but a race to the bottom which some fear may take place in regulated industries must be prevented by means of the general legal rules applicable to employment. If such external limits are not respected, there could be a substantial risk of the law of regulation somehow being perverted to bring about any beneficial aim whatsoever and for whomever in a eudemonistic way and without democratic control 65 .
Potential of Regulation
Maybe because of the limits explained above, the potential of regulation is often underestimated. In economic terms, the application of the concept to sectors such as telecommunications, postal services, energy (within the aforementioned limits) and transport could be transferred to other sectors. Salient examples could be health and health insurance or the financial markets. Although regulation of financial markets is different from regulation as understood here, the urgent need to integrate the common good into financial market regulation is obvious.
Regulation also has a specific potential in EU law. The adoption of a common administrative concept by government sectors in the various member states could lead to integration through law 66 , strictly speaking. Some member states may be more reluctant to adopt the novel concepts -if only for the sake of protecting their own industries. The French energy and transport sector has become (in-)famous in this sense, and this has also been revealed by comparative lawyers' efforts 67 . Generally, however, the new instruments and procedures as enumerated in the typology above (IV. 3.) enter the administrative legal systems of the member states as common elements. Resilience and resistance may only be a temporary phenomenon. In the long run, the integrating effect of a common regulatory 65 framework also reaches the constitutional level. It is not possible to operate a concept of regulation that intends to establish equilibrium between market efficiency and the pursuit of the democratically defined common good without constitutional repercussions that more or less mirror the overarching aim in Article 3 (3), 2nd sentence TEU and without being just a blueprint of the traditional German idea of Soziale Marktwirtschaft.
VI. The Overall Return of the State?
After the 2007/2008 financial crisis the tendency to "bring the state back in" (i.e. into economy) has been dominant in a sense that more state activity within the economy was called for 68 . Some observers completely overlooked the complexity of reasons for financial crisis which combine market failure (e.g. information deficits in evaluating debts, creation of bubbles) and state failure (e.g. undue fixation of key interest rates by the Fed, inappropriate support for homeowners' debts) and blocked out the latter. The mainstream is statist 69 . Some scholars did not even change their view during the current European crisis which, beyond any doubt, is primarily a state debt crisis.
The assessment of economic and political developments is not the core task of constitutional and administrative comparative lawyers. Respecting this caveat, it is submitted that the concept of regulation as exposed here can offer a differentiated alternative to any "more market/more state-controversy". It is a modern administrative law doctrine that can mirror constitutional law efforts to bring the demands of an efficient market economy into balance with democratic rule without playing them off against each other. 
